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BOUDIN, Circuit Judge. Dani el Gandi a- Maysonet was
convicted upon a plea of guilty to one count of carjacking, 18
U S C 8§ 2119 (1994), and one count of wusing a firearm in
connection with that crinme, 18 U S.C. § 924(c)(1) (1994). On
this appeal he seeks to set aside his plea. Because no tri al
has been held, there is no definitive version of the facts of
the underlying crime. Based on Gandia's version and that of the
government (to which Gandia did not object), the essential
outline of events is as follows.

On March 20, 1995, in Vega Baja, in the Commonweal th
of Puerto Rico, lvan Pizarro-Torres invited Gandia to take a
drive and then asked himto rob Victor Colon-Ortiz, a lottery
ticket seller. Gandia said he would not do the robbery al one,
so lvan Pizarro enlisted his cousin, Sanuel Pizarro, to joinin
the scheme. |Ivan Pizarro then drove Gandia and Sanmuel Pizarro
to a point near Colon’s home and departed with his vehicle,
| eaving Gandia and Sanmuel Pizarro with lIvan's pistol. Gandi a
and Sanuel Pizarro circled the house, spotted Colon in his
carport, and approached him

Samuel Pizarro announced that this was a hol d-up; Col on

t ook out a knife and nmoved toward Sanmuel, and Sanuel then shot



Colon five tinmes, killing him?! Colon’ s wife was al so shot and
suffered serious injury but survived. Sanuel Pizarro proceeded
to drive Colon’s car through a closed gate, and Gandia then
joined him After fleeing with Colon's car, the pair retrieved
nmoney fromthe trunk of the car and shared it with Ivan Pi zarro.
Some nmont hs | ater, Gandi a and anot her individual shot and kill ed
Samuel Pizarro. Gandia is now serving a 30-year Commonweal th
sentence for that crine.

I n Decenber 1996, the governnment indicted Gandi a and
| van Pi zarro for carjacking and using a firearmin the course of
carj acking, directly and whil e aiding and abetting each ot her as
well as others not charged. Samuel Pizarro was no | onger
available as a witness, but Ivan Pizarro agreed to testify
against Gandia, and the governnment disclosed that it had
recovered Gandia's fingerprint fromthe trunk of Colon s car.
In light of this evidence, Gandia and the governnment reached a
pl ea agreenment, which provided for Gandia to plead guilty to
both counts in exchange for an agreed-upon sentence of 30 years
for carjacking and a consecutive 5-year sentence on the firearm

count .

Thi s version of the shooting was supplied by Gandi a hi nsel f
at his change-of-plea hearing. The government's version of
events took no position on whether Gandi a or Sanmuel Pizarro shot
Col on and his w fe.
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On May 12, 1997, the district court conducted a change-
of - pl ea hearing and accepted Gandia's guilty plea under Rule 11
of the Federal Rules of Crim nal Procedure. In the colloquy,
Gandia accepted as true the governnent’s witten version of
facts attached to the plea agreenent, and he made a short
statenment inculpating hinmself in the robbery. After a
present ence report, the court inmposed the agreed-upon sentence
on October 7, 1997. Gandia then filed a notice of appeal.

Thereafter, Gandia's counsel filed an Anders brief,

pursuant to Anders v. California, 386 U S. 738, 744 (1967). In
response to this court's direction, Gandia's counsel briefed two
i ssues for our consideration. One is whether Gandia's guilty
pl ea was invalid because the scienter el enent of the carjacking
crime was m sstated at several points in the hearing, so that
the plea was not knowi ng and voluntary. The other is whether
the facts to which Gandia adm tted provide a sufficient factual
basis for a plea to the carjacking offense, as required by
Federal Rule of Crimnal Procedure 11(f).

Appel late review of guilty pleas reflects a fairly
speci alized body of doctrine. Failures to conply with very
specific, yet technical, requirenents of Rule 11 are often found

"harm ess,” Fed. R Crim P. 11(h). E.gq., United States v.

McDonal d, 121 F.3d 7, 11 (1st Cir. 1997), cert. denied, 522 U. S.
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1062 (1998). But, because a guilty plea is a shortcut around
the fact-finding process, reviewi ng courts have been willing to
intervene when an error in the guilty plea process arguably

affects a "core concern” of Rule 11. United States .

Her nandez-W1son, 186 F.3d 1, 5 (1st Cir. 1999). This includes

ensuring that the defendant understands the elenments of the
charges that the prosecution would have to prove at trial. See

United States v. Ferguson, 60 F.3d 1, 2 (1st Cir. 1995); United

States v. Cotal -Crespo, 47 F.3d 1, 4-6 (1st Cir.), cert. denied,

516 U.S. 827 (1995).

W think that this core requirement has not been
satisfied here. To sumup at the start, everyone invol ved--the
pr osecut or, the district court and Gandia's counsel--
m sunderstood the scienter elenment in the offense in a manner
prejudicial to Gandia; and although we think that the facts
proffered at the Rule 11 hearing woul d have provi ded an adequat e
basis for accepting the plea, the factual basis was not
overwhelmng as to the scienter elenent. In all, we are far
fromcertain that Gandi a woul d have agreed to plead guilty if he
had fully understood what the governnment had to prove as to

scienter. Cf. United States v. Abernathy, 83 F.3d 17, 19 (1st

Cir. 1996).



The original version of the carjacking statute enacted
in 1992 required, as does the current version, that the
def endant take a notor vehicle "fromthe person or presence of
another by force and violence or by intimdation"; but in
addition, it also required that the defendant have possessed a
firearm 18 U.S.C. 8 2119 & note (1994). In 1994, aimng to
br oaden t he statute, ? Congress struck the firearmrequirenent and
substituted a requirenent that the defendant act with "the
intent to cause death or serious bodily harm" Violent Crine
Control and Law Enforcenment Act of 1994, Pub. L. No. 103-322, 8§
60003(a)(14) (internal quotations omtted). Thus, the statute
now provi des as foll ows:

VWhoever, with the intent to cause death or

serious bodily harni,] takes a nmotor vehicle

that has been transported, shipped, or

received in interstate or foreign comerce

from the person or presence of another by

force and violence or by intimdation, or
attenmpts to do so, shal

(1) be fined under this title
or inprisoned not nore than 15
years, or both,

(2) if serious bodily injury
results, be fined under

2See 140 Cong. Rec. E858 (daily ed. May 5, 1994) (extension
of remarks by Rep. Franks) ("My legislation is significant
because it includes carjacking nmurders that do not involve the
use of a firearm"); 139 Cong. Rec. S15301 (daily ed. Nov. 8,
1993) (statenent of Sen. Lieberman) ("This anmendment wll
broaden and strengthen [the carjacking] law . . . .").
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this title or inprisoned not

nore than 25 years, or both

and

(3) if death results, be

fined wunder this title or

i mpri soned for any nunber of

years up to life, or both, or

sentenced to death.
18 U.S.C. § 2119 (1994) (enphasis added) (footnote omtted).

Gandia comm tted the Col on robbery six nonths after the
1994 anendnent became effective, and the new indictnment
explicitly alleged an intent to cause death or serious bodily
har m However, at the change-of-plea hearing, the district
judge described count one to Gandia and, separately, told him
what the government woul d have to prove to convict on count one.
In both instances, the court said that the required intent was
that Gandia "knowi ngly and unlawfully" have taken the notor
vehicl e; nowhere did the court tell Gandia that he woul d need to
have intended to kill or cause serious bodily harm Nothing in
t he factual scenario described by the governnment or admtted by
Gandi a specifically referred to an intent on Gandia' s part to
cause death or serious bodily harm
The district court's error may well have been caused

by an earlier mstake by the prosecutor: in both the plea

agreenent and the appended governnent version of the facts, no

reference appears to any intent to cause death or bodily injury.
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| nstead, both docunments used the "knowi ngly and unlawfully"
| anguage that reappeared in the judge's colloquy. Thus, the
i ndi ctment aside, Gandia was m sadvised four tines as to the
scienter requirement and told that the only intent required of
hi m was that he have knowi ngly and unlawfully taken the car.
The error was |ess serious than mght first appear
because of the way in which the Supreme Court construed the new

scienter requirenment |ast year. See Holloway v. United States,

526 U.S. 1, 3 (1999). Reading the statute in light of the
amendnment’ s purpose, the Court held that the intent to cause

death or serious bodily harm could be satisfied not only by

"actual" intent but also by "conditional” intent, that is, by a
willingness to cause death or serious bodily harmif necessary
to hijack the car. 1d. at 11-12. Thus, if Sanuel Pizarro were

on trial and were shown to have fired the pistol imediately
before fleeing in the car, it would be fairly easy to satisfy
the requirenment as to him

Assum ng Gandia's version of events, in which Sanuel
Pi zarro was the shooter, the case agai nst Gandia is nuch cl oser.
Of course, Gandia was involved in the robbery and, under
Commonweal th | aw, nay have been responsi ble for the death. But
to convict him of carjacking, the governnent under Holl oway

woul d have to show at |east a conditional intent to kill or
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cause serious bodily injury.® And while Sanuel Pizarro showed
his actual intent to do so by shooting two victins, no
equi val ent evidence (so far as we know) is avail abl e agai nst
Gandi a.

This brings us to the questi on whet her the m sst at ement
of the scienter standard at the Rule 11 colloquy was |ikely
enough to have influenced the plea so that the plea should now
be set aside. It is settled |law that an understanding of the

charges by the defendant is a critical elenent for a quilty

pl ea. Bousley v. United States, 523 U. S. 614, 618-19 (1998);

United States v. M randa-Santiago, 96 F.3d 517, 523 (1st Cir

1996). Here, the indictnment correctly tracked the statute, and
Gandi a agreed that his counsel had di scussed the indictment with
him but whatever force this mght have in other situations,

see, e.qg., United States v. Marrero-Rivera, 124 F.3d 342, 350

(st Cir. 1997); United States v. Mrtinez-Martinez, 69 F.3d

1215, 1221-22 (1st Cir. 1995), cert. denied, 517 U S. 1115

(1996), the governnment in the plea agreenment and the judge in

SAl t hough Gandi a was al so charged with ai di ng and abetti ng,
t he governnment has assuned throughout that Gandia had to have
the intent required of a principal, and it has made no claim
that something less would do for an aider and abettor. See
generally United States v. Rosario-Diaz, 202 F. 3d 54, 62-63 (1st
Cir. 2000).
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the hearing then proceeded affirmatively to msstate the
scienter elenment.

This repeated nisstatenent, if accepted by Gandi a,
could well have encouraged himto plead guilty. After all, a
def endant who honestly did not think that he had intended to
kill or maimm ght well bridle if told that he had to admt to
this intent, even with the Holloway gl oss. Of course, if the
evi dence of the requisite intent were overwhel m ng--say, there
was direct evidence that Gandia hinsel f had shot the victins--it
would be hard to think that the msstatenent made any
di fference. But here the evidence of conditional intent is
indirect and far fromoverwhel mng. Thus, the error in the Rule
11 col |l oquy was not harm ess.

Nonet hel ess, because Gandi a di d not object or raise the
scienter issue in the district court by a notion to withdrawthe
pl ea, the objection has been forfeited unless the m stake
constitutes "plain error.” See Fed. R Crim P. 52(b); United
States v. O ano, 507 U. S. 725, 731-32 (1993). Admttedly, our
case lawis not perfectly uniformon this point, but nost of our

Rul e 11 cases have invoked the plain error standard;* it accords

4Si nce O ano, we have referred to the plain error standard
in at least eight Rule 11 cases, e.g., United States .
McKel vey, 203 F. 3d 66, 70 (1st Cir. 2000), but, in several other
recent decisions, we have found it sufficient that the error was
harm ess and have declined to say what standard governed, e.qg.,
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with Rule 52 and its advisory commttee notes; and it has been
adopted by nost of the circuits that have addressed the issue in
the Rule 11 context. Among the other circuits, the Second,
Fourth, Sixth, Seventh and El eventh have adopted the plain error
standard in Rul e 11 cases, while the harm ess error standard has
been adopted by the Ninth Circuit and, in a footnote wthout
anal ysis, by the D.C. Circuit. The case lawis set forth in an
appendi x to this opinion.

The main practical difference between the two standards
is that plain error requires not only an error affecting
substantial rights but also a finding by the review ng court
that the error has "seriously affect[ed] the fairness,
integrity, or public reputation of judicial proceedings."”

A ano, 507 U S. at 732 (quoting United States v. Young, 470 U S.

1, 15 (1985)) (internal quotation marks ontted); see also

United States v. Carrington, 96 F.3d 1, 5 (1st Cir. 1996), cert.

deni ed, 520 U.S. 1150 (1997). The "raise or waive" principle,

here as with other kinds of error, serves obvious interests of

fairness and judicial econony. National Ass’'n of Soc. Wrkers
v. Harwood, 69 F.3d 622, 627 (1st Cir. 1995). 1In sum the |ess

demandi ng test of harm ess error is used where an objection is

United States v. Noriega-Mlan, 110 F.3d 162, 166 & n.4 (1st
Cir. 1997).
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made in the district court and thus properly preserved for
appeal ; but the bar rises--and the stiffer O ano plain-error

test applies--in the absence of an objection. See generally

Fed. R Crim P. 52.

One reason why confusi on may have arisen in connection
with guilty pleas is Fed. R Crim P. 11(h). This provision
added by amendnent to the rule governing guilty pleas, says (in
substance) that harm ess errors should be disregarded but says
not hi ng about plain error. However, Rule 11(h) was added by
amendnment for a narrow purpose: to make clear that a Rule 11
error can be harml ess, "because some courts have read MCarthy

[v. United States, 394 U.S. 459, 471 (1969) ("[P]rejudice

inheres in a failure to conply with Rule 121 . . . ."),] as
meani ng that the general harm ess error provisions in Rule 52(a)
cannot be utilized with respect to Rule 11 proceedings." Fed.
R Crim P. 11(h) advisory conmttee's notes.

The "fairness, integrity or reputation” plain-error
standard is a flexible one and depends significantly on the
nature of the error, its context, and the facts of the case.

United States v. Young, 470 U.S. 1, 16 (1984); see Ferguson, 60

F.3d at 2-4. 1In the taking of a guilty plea under Rule 11, the
critical concerns are that the plea be voluntary and that there

be an adm ssion, colloquy, proffer, or some other basis for
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t hi nki ng that the defendant is at | east arguably guilty. United

States v. Santiago-Becerril, 130 F.3d 11, 20 (1st Cir. 1997).

Here, as we have seen, the force of Gandia s plea in evidencing
arguabl e guilt was substantially undercut by the m sstatenment of
the scienter standard. Where, in addition, the other evidence
of scienter was thin (although not beyond reasonabl e i nference),
we think that the error was not nerely "harnful"™ but also "plain
under O ano," because it seriously affected the guilty plea
coll oquy’s fairness and integrity.

Gandia's remaining claimon this appeal is that, quite
apart from the scienter elenent, the trial court erred in
finding a factual basis for the plea. Specifically, Gandi a says
that no evidence exists that he intended to take Colon’s car or
t hat he had a conditional intent to kill or cause serious bodily
harm Admittedly, nothing on either point is as conclusive as
an adm ssion by Gandia or unequivocal conduct by him (such as
personal |y shooting Colon and taking his car). But in our view
t here was enough to permt the district court to accept a guilty
pl ea even if we assune, as we do, that Gandia's own statenent of
guilt contributed nothing on the intent-to-kill-or-injure issue
(because of the nisstatement of the scienter elenent). See

generally Marrero-Rivera, 124 F.3d at 352; United States v.
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Piper, 35 F.3d 611, 614 (1st Cir. 1994), cert. denied, 513 U. S
1158 (1995).

To begin with the seizure of Colon’s car, it is true
that, under Gandia's version of the facts, Gandia entered it
only after Sarmuel Pizarro had driven it through the gate. But
Gandi a stood back only to let Sanuel break the gate; and he
adm tted during the colloquy with the district judge that he had
"knowi ngly" taken the nmotor vehicle. He now says that seizing
the car was the inpulsive act of his partner, but the claim of
i mpul siveness is at |east debatable since, even under Gandia's
version of the facts, lvan Pizarro had "left" his cousin and
Gandia at the scene, with no neans of swift escape except to
t ake Colon’s car.

As for the conditional intent to kill or cause serious
bodily harm the governnent’s statenment of facts, which Gandia
acknow edged to be true, said that, on the day of the robbery,
Gandi a and Saruel Pizarro obtained the pistol fromlvan Pizarro.
Whet her or not the weapon was given directly to Sanuel Pizarro,
it is reasonably inferrable that Gandi a at | east knew Sanuel was
armed with a weapon intended to be available in the robbery.
Possi bly Gandi a thought that it would only be used to frighten.

Nevert hel ess, in context, one mght infer that Gandi a nust have
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known t hat the pistol would be fired, if necessary, as indeed it
was.

On a plea, the question under Rule 11(f) is not whet her
a jury would, or even would be likely, to convict: it is
whet her there i s enough evidence so that the plea has a rational
basis in facts that the defendant concedes or that the
governnment proffers as supported by credible evidence. See

Marrero-Rivera, 124 F.3d at 351. Often what the judge is told

at the hearing is an abbreviated version of the full range of
governnment evidence, omtting detail and nuance that would be
offered at trial. W think that Gandia's plea had a rationa
basis in the facts and, if he had been advised of the proper
sci enter standard, we would uphold it.

There is one last winkle. Gandia pled guilty to two
of fenses, not one, and the m sstatement of the scienter el enment
pertained directly only to the carjacking count and not to the
separate firearns count. However, quite apart fromthe package
character of the plea agreenent, the firearns count itself
depended on use or carriage of the firearm "during and in
relation to any [federal] crime of violence,” 18 U S.C. 8§
924(c) (1) (1994), and the only such federal crine of violence

charged agai nst Gandia was carjacking. Thus, without a valid
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pleato the |atter offense, an elenent of the firearmoffense is
| acki ng.

Accordingly, we vacate the judgnment of conviction and
sentence and remand for further proceedings, consistent wth
t hi s deci si on.

It is so ordered.
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APPENDI X

Circuits
Endorsing a
Pl ain Error

Supporting Citations

St andard
Second United States v. Hidalgo, -- F.3d --, 2000 W
Circuit 1051959, at *4 (2d Cir. 2000) ("And because
appellant failed to argue in the district court
that Judge Carter did not conply with Rule
11(c)(3), we review his claimon appeal only for
plain error. See Fed. R Crim P. 52(b).").
Fourth United States v. Jackson, 151 F.3d 1031
Circuit 1998 W. 386109, at *2 (4th Cir. 1998), cert.
deni ed, 525 U. S. 1148 (1999).
Si xt h United States v. Bashara, 27 F.3d 1174, 1178
Circuit (6th Cir. 1994), cert. denied, 513 U S. 1115
(1995).
Seventh United States v. Cross, 57 F.3d 588, 590
Circuit (7th Cir.), cert. denied, 516 U S. 955 (1995).
El event h United States v. Quinones, 97 F.3d 473, 475
Circuit (11th Cir. 1996).
Circuits
Advocating Supporting Citations

a Harm ess
Error Test

Ni nt h United States v. Odedo, 154 F.3d 937, 939-40
Circuit (9th Cir. 1998).

D. C. United States v. Lvons, 53 F.3d 1321, 1322 n.1
Circuit (D.C. Cir. 1995).
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O her
Circuits

Supporting Citations

Thi rd
Circuit

Conpare United States v. Cefaratti, No. 99-3455,
2000 W. 1141562, at *14 n.3 (3d Cir. Aug. 14,
2000) ("The governnment maintains that Cefaratti’s
failure to raise this issue before the District
Court necessitates plain error review -- an issue
on which there is sone di sagreenent in the courts.
We need not decide this issue in light of our
di sposition.”™ (internal citations omtted)), with
United States v. Knobl och, 131 F.3d 366, 370 (3d
Cir. 1997) (applying the plain error standard
where defendant had not raised below his
all egation of error in the plea colloquy).

Fifth
Circuit

Conpare United States v. _Angel es- Mascote, 206 F. 3d
529, 530 (5th Cir. 2000) ("plain error"™ standard
for sufficiency of plea s factual basis), and
United States v. Uloa, 94 F. 3d 949, 952 (5th Cir.
1996) ("plain error” standard), cert. denied, 520
U S. 1157 (1997), with United States v. dinsey,
209 F.3d 386, 394 n.8 (5th Cir. 2000) ("harm ess
error" standard).

Ei ght h
Circuit

United States v. Young, 927 F.3d 1060, 1061-64
(8th Cir. 1991) (finding alleged errors harm ess
wi t hout discussion of the plain error standard).

Tent h
Circuit

United States v. Friesen, 198 F.3d 259, 1999 W
828051, at *7 (10th Cir. 1999) ("Friesen argues
for the first time on appeal that the district
court violated Fed. R CrimP. 11 . . . . \ether
we review for plain error or de novo, including
the harm ess error provision of Fed.R CrimP.
11(h), the argunment lacks nerit." (interna
citations omtted)).
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